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In the long, intense continental relationship between Canada and the United States, 
environmental and trade issues have recurrently been at the centre of both controversy 
and conflict but co-operative and bilateral institution-building behaviour as well (Nye 
1976; Spencer et al 1981; Munton and Kirton 1992). Moreover, many of these 
controversies and co-operative steps, notably the 1989 Free Trade Agreement (FTA), 
have inherently involved tradeoffs and other linkages between trade and investment on 
the one hand, and the environment and associated social values on the other.  

Yet only in 1994, with the creation of the trilateral North American Free Trade 
Agreement (NAFTA), the accompanying North American Agreement on Environmental 
Cooperation (NAAEC) and the first real regional organisation, the Commission for 
Environmental Cooperation (CEC), did trade and environment become formally fused in 
a single regime (Kirton 1997, 1998a; Munton and Kirton 1994, 1996; Magraw and 
Charnovitz 1994). It is puzzling that the two countries with the largest trading 
relationship in the world and ones with vast ecological capabilities and interdependencies 
should have waited until the arrival of Mexico and the trilateralism it brought to forge 
their direct international institutional trade-environment link. It is even more puzzling 
that these two world-leading G8 trade and environmental powers and pioneers of broad 
multilateral trade and environment institutions in the 1990s, notably the General 
Agreements on Trade and Tariffs (GATT) and World Trade Organization (WTO) and the 
Rio bodies, should have relied, not on these broad multilateral institutions, but on the 
regional trilateral ones, as the dominant instruments to address the trade-environment 
relationships within their continental home.  

After almost a decade in formal operation, the regional NAFTA regime remains the 
subject of considerable controversy (Deere and Esty 2002; Hufbauer et al 2000; Abbott 
2000; Groetzinger 1997; Commission for Environmental Cooperation 1999; Grossman 
2000; Jansen 2001; Rugman and Kirton 1998a, 1998b). Those examining the NAFTA 
trade-environment regime, from realist, liberal institutionalist and constructivist 
perspectives in political science, have largely argued that it arose as a tactical solution to 
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U.S. domestic political problems, came with very limited institutionalisation, fostered 
little underlying normative change and has had a marginal and inadequate impact as a 
result (Audley 1997; Mayer 1998; Steinberg 1997). Here a central, realist-grounded claim 
has been that NAFTA's far-reaching American-inspired rules for trade and investment 
liberalisation have unleashed: first, an intense round of commercial competition among 
the countries and companies of North America; second, a resulting "race" to the bottom 
in government regulation and industrial relocation; third, an ensuing "regulatory" chill, 
on government's ability and willingness to regulate freely to supply the increasingly 
demanded environmental protection, and fourth a strong U.S. and trade community 
benefiting at the expense of a weaker Canada, Mexico and environmental community 
(Mumme and Duncan 1996; Public Citizen 1995; Economic Policy Institute 1997). 
Particular attention has focused on the way NAFTA's Chapter 11 investor-state 
mechanism has rewarded U.S.-based multinational corporations at the expense of 
Canadian and Mexican environmental regulators (Mann and Araya 2002; International 
Institute for Sustainable Development 2001; Mann and von Moltke 1999). In contrast, the 
counterpart NAAEC Article 14-15 citizen's submission process, instituted to ensure 
governments enforce their existing environmental laws and regulations, is seen as 
offering little offsetting equilibrium. Nor is the NAAEC's Article 13 CEC Secretariat-
initiated "roving spotlight" seen as a consequential counterbalance.  

Others, however, following liberal institutionalist logic, have pointed to the innovative 
and potentially powerful environmental principles, norms, rules and decision making 
procedures of the core NAFTA and its accompanying NAAEC, to the 50 or more 
institutions created or inspired by these agreements, and to the unprecedented 
establishment of a regional organisation for the environment -- the CEC -- that the trade 
component of the overall NAFTA regime lacks (Munton and Kirton 1994; Johnson and 
Beaulieu 1996; Abbott 1996; Johnson 1999). They argue that NAFTA/NAAEC rules and 
institutions have in practice engendered effective environmental co-operation among the 
parties, and constrained national and subfederal environmental regulations that restrict 
trade (Rugman et al 1997, 1999; Rugman and Kirton 1998, 1999; Kirton and Rugman 
1999; Kirton and Fernandez de Castro 1997; Kirton 1997, 1998a; Weintraub 1997). They 
point to the constructivist possibility that NAFTA might over time alter the underlying 
conceptions of interests and even identities of its governments, corporations, civil society 
and citizens, in ways that enable a new trade-environment balance to emerge in North 
America, and offer a model to the wider world.  

As NAFTA approaches its tenth anniversary in formal operation, what does the record 
actually reveal? To provide an answer from a Canadian perspective, this study first 
specifies Canada's overall foreign policy preferences and underlying distinctive national 
values in the trade-environment domain. It then reviews, most broadly, the results of the 
process and outcomes of the full set of 84 cases of "environmental regulatory protection," 
where trade and environmental interests and values have intersected, in North America 
from 1980 to mid-1998 (Rugman et al 1999). It next explores more specifically the 28 
known NAFTA Chapter 11 "investor state" cases, arising from 1994 through 2002, where 
firms have directly challenged foreign government's environmental and other regulations. 
It subsequently examines the 35 NAAEC Article 14-15 citizens' submission cases, from 



1994 through 2002, where individuals and groups have appealed directly to the CEC with 
allegations that governments are not systematically enforcing their own environmental 
regulations. It finally reviews the often-overlooked five Article 13 roving spotlight cases 
in which the CEC Secretariat has initiated investigations on any matter within its 
extensive co-operative work program.  

This analysis reveals that Canada's durable, deeply embedded foreign policy priorities 
and distinctive national values centre on an "embedded ecologism" in which 
environmental protection occupies first place and takes primacy over the trade 
liberalisation with which it is now integrally linked. Canada has thus been well served by 
a NAFTA regime that, in the face of the preponderant power of the United States and the 
North American trade-investment community, has produced greater equality of outcomes 
among the member countries, and between the trade and environment communities, as 
the NAFTA era arrives, and as the NAFTA institutions, in general, and the CEC, in 
particular, assume consequential roles. In the specific set of investment-environment 
disputes, the 28 cases arising under NAFTA Chapter 11 have brought environmental 
benefits as well as costs, increasingly challenged United States rather than Canadian 
government regulatory action, and seen all three governments move toward adopting 
Canada's preferences for clarifying the regime. The 35 cases under NAAEC's Article 14-
15 process have produced concrete environmental benefits, and have now come to 
address the enforcement record of the United States rather than just Canada and Mexico 
alone. Moreover, the five NAAEC Article 13 cases thus far have come to address direct, 
core trade-environment issues, do so on a policy- and economy-wide rather than merely 
site-specific basis; embrace U.S. as well as Canadians and Mexicans actions, and produce 
enhanced, balanced environmental protection and trade liberalisation as a result.  

Together the NAFTA regime has thus provided an incentive and mechanism for 
governments in Canada, as well as the U.S. and Mexico, to regulate more aggressively 
and successfully to secure higher levels of environmental protection, through a more 
equal process of mutual adjustment generating outcomes that more equally benefit each 
of the region's three countries and both of its environment and trade communities. In 
particular, NAFTA has given Canada and its partners a reason to recognise, and a regime 
to respond to, the new trade opportunities and ecological vulnerabilities that the trilateral 
community brings, and to do so in ways that benefit all. The opening up of international 
institutions, under NAFTA Chapter 11 and NAAEC Article 14-15, to allow direct access 
for corporations and citizens, and the NAAEC Article 13 initiative vested in the 
Secretariat of North America's new regional, organisation, has fostered the equalising and 
community-building effects of the innovative NAFTA trade-environment regime. The 
regime thus has the potential to serve as a model and foundation for building a more 
equitable and socially sensitive trade-environment regime on a wider regional, and even 
global scale. However, to address the trade and environmental challenges of the coming 
decade, the regime and its institutions need to be strengthened. This process should start 
with increased funding for the CEC Secretariat and the creation of a NAFTA Ecological 
Enhancement Fund to deliver more directly and effectively solutions to the real 
environmental problems the regime has brought to light. 



  

Embedded Ecologism in Canadian Foreign Policy 

In assessing how well the NAFTA/NAAEC trade-environment regime has worked for 
Canada, it is necessary first to specify Canada's basic relevant interests. This can be done 
by initially identifying the Canadian state's formally declared, overall foreign policy 
priorities designed for the medium term, and Canadian society's enduring, inclusive 
distinctive national values, as revealed in mass public opinion about Canada in 
international affairs. To this fixed foundation can then be added more specific and 
changeable Canadian preferences about the NAFTA/NAAEC regime and its core 
features, during its initial construction and ongoing operation.  

In contrast to its two NAFTA partners, the Canadian state in its overall formal foreign 
policy priorities has long placed an importance on environmental protection, and a 
growing importance on equalising and integrating environmental values with those of 
economic growth through trade. The Trudeau government's June 1970 Foreign Policy for 
Canadians listed "economic" growth as the first-placed priority, but added, for the first 
time, "harmonious natural environment" which it put in sixth place (Canada 1970). The 
Mulroney government's "Green Paper," Competitiveness and Security of May 14, 1985, 
demoted economic growth to the fifth position, but kept "the integrity of our natural 
environment" one place below in sixth place (Canada 1985). The Mulroney government's 
April 3, 1989, Speech from the Throne, inaugurating its second majority mandate, 
brought full equality by specifying two co-equal priority objectives: "an economy fully 
competitive among the world's trading nations" and a commitment to "give firm 
leadership and support to international efforts to overcome the environmental threat to 
our planet" (Canada 1989).  

The Chrétien government, which inherited and accepted the NAFTA agreement and 
NAAEC side agreement negotiated by its Mulroney and Campbell predecessors, took the 
final, integrative, step. In its foreign policy statement of February 7, 1995, entitled 
Canada and the World, it put "the promotion of prosperity and employment" in first 
place, but added sustainable development as a cross cutting imperative that would govern 
how all of its three priorities would unfold (Canada 1995). The statement in particular 
listed the environment as a component Canadian value under its third priority, "the 
projection of Canadian values and culture" abroad.  

This judgement about Canadian values is confirmed by Canadians' mass public opinion 
preferences about priorities in Canadian foreign policy. From the late 1980s onward, 
virtually all Canadians, virtually all the time, with virtual unanimity have placed 
"environmental protection" or related ecological values as their first preference in 
Canadian foreign policy as a whole. Trade liberalisation, while regularly affirmed as a 
value and priority, always places far down on the list. Indeed, when confronted 
contextually with a clear choice, Canadians have preferred environmental protection to 
trade liberalisation. Their rising and now solid support for NAFTA, with its strong 



environmental provisions (relative to the previous Canada-U.S. FTA) is consistent with 
this preference pattern (Kirton and Maclaren 2002: 5). 

  

Environmental Regulatory Protection and the NAFTA  
Trade-Environment Regime 

The Canadian state and societies' preference for the environment as well as economic 
growth through full trade liberalisation was well reflected in the core NAFTA agreement 
that the Mulroney government negotiated with the Bush administration in 1992. In sharp 
contrast to the bilateral FTA that took effect on January 1, 1989, the core NAFTA 
contained several substantial, innovative, globally pioneering provisions for 
environmental protection, as well as for direct societal access to international dispute 
resolution through Chapter 11 (Johnson and Beaulieu 1996). With the advent of the 
Clinton administration in the United States and its declaration that it would proceed with 
the negotiated NAFTA only if side agreements for environment and labour protection 
were added, the Mulroney government readily engaged in successful negotiations for a 
NAAEC. Canada's objectives were to preserve the full free market access to the U.S. 
market that had been won in 1989, add the environmental protections that would dampen 
the ecological criticisms directed at the bilateral FTA, and avoid any measures that would 
enforce environmental protections through measures restricting Canadian exporters' hard-
won access to the U.S. market, and that of the young, booming Mexican market beyond. 
While Canadians with virtually unanimity may have wanted environmental protection 
first and more trade liberalisation much less, the Mulroney and succeeding Campbell 
governments wanted both.  

The Chrétien government that took office in the autumn of 1993 also wanted both, as 
seen in its new demands that it would accept the NAFTA-NAAEC regime only if the 
U.S. and Mexico added assurances to protect Canada from forced water and energy 
exports, while ensuring export access through restrictions on U.S. trade remedy law. 
While Chrétien secured little of substance from these last-minute demands, the NAFTA-
NAAEC regime finally accepted by Canada met its core, largely defensive and state-led 
demand for export access without new environmental restrictions, and its offensive, 
society-supported desire for enhanced environmental protection as well. Canada thus 
looked forward to a regime that would actually deliver in operation both trade 
liberalisation and environmental protection, in part through NAFTA/NAAEC's more 
institutionalised, accessible dispute resolution and management processes where Canada 
and Canadians could win their fair share of the time.  

The NAFTA trade-environment regime has largely delivered on these desires. From a 
trade perspective, NAFTA's trade and tightly related investment provisions have been 
particularly important for smaller firms from smaller, outward-oriented countries, such as 
Canada, which depended increasingly on access to the larger U.S. market for much of 
their trade, outward-oriented foreign direct investment and gross national product. Yet in 
moving to take advantage of the newly opened NAFTA market, such firms and their 



governments have been confronted with a new array of environmental regulatory barriers 
arising from emerging conditions of "complex institutional responsiveness" (Rugman and 
Kirton 1999; Esty and Geradin 1997). The result has been an upsurge of cases of 
"environmental regulatory protection" (ERP), defined as government action at the 
subfederal, national or international levels, directed at affecting trade liberalisation or 
environmental protection, but with clear, direct, substantial and recognised implications 
for activities and values in the other domain. From 1980 to mid 1998, there were 84 cases 
of such intergovern-mentally managed ERP involving at least two of the three North 
American national governments or their subfederal units. An examination of these cases 
suggests several trends.1  

First, there was a post-NAFTA upsurge in ERP. As Table 1 indicates, there were 
substantially more trade-environment issues arising in the five years since NAFTA took 
formal effect, than in the five years when the FTA operated (1989-1993), and in the 
preceding nine years when the three countries of North America could look only to the 
distant GATT for international relief. Second, there was a similar post-NAFTA 
expansion in the range of ERP, and the broad range of sectors affected by it. Third, this 
upsurge took place in the long opened U.S.-Canada relationship as well as in the newly 
NAFTA-opened U.S.-Mexico one, as the international political economy theory of 
administered protection predicts (Gilligan 1997; Weintraub 1994; Leyshon 1992; De 
Sombre 1995).  
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It is an analytically and empirically challenging task to identify how firms and their 
governments actually respond to this dilemma of rising environmental regulatory 
protection, when and why they use the new international institutional instruments offered 
by NAFTA/NAAEC, and when and why these institutions are successfully employed to 
produce balanced benefits. Many of the cases are still in progress. Some of the issues 
resolved immediately prior to NAFTA taking formal effect were done so in anticipation 
of, and thus under the influence of, the NAFTA as a calculated consequence of how 
countries and firms would be better off by moving to particular solutions. Most 
importantly, in many of these cases several instruments worked together to produce an 
outcome, making it somewhat artificial to single out and score each in operation alone.  

Nonetheless, there is a sufficiently strong methodological and thus empirical foundation 
for confident judgements about the emerging patterns to be made. Methodologically, it is 
necessary to score the outcome of those cases that have been resolved, under NAFTA's 
influence or not. In keeping with the initial Keohane-Nye conception for scoring 
outcomes of Canada-U.S. disputes and variants based on it, outcomes are scored as to 
whether these cases, once resolved, conform more to the initial preferences of which one 
of three countries (Nye 1976; Leyton-Brown 1976; Norton 1998). However, in an 
extension of this classic method, outcomes can include the co-operative, positive-sum 
possibility of joint or mutual gains, in which outcomes largely reflect the initial 
preference of both or all parties (as distinct from the original Keohane-Nye 'compromise' 
possibility of 'tied' outcomes -- those equidistant between the initial preferences of each). 
Thus, the current method reflects the fact that countries cannot only "split the difference" 
to solve a dispute, but all "win together".  

A further methodological extension allows a scoring of cases according to whether the 
positions, interests and values of the transnational trade or environment communities 
were realised in the outcomes, that is, in each of the cases, where both environment and 
trade values were at stake, which were given greatest emphasis at the time the dispute 
was effectively resolved. Such a method avoids more difficult decisions about admittedly 
important but more difficult to define potential long range effects. It reflects a world in 
which these potential or long terms effects might never occur, especially as a number of 
the resolved disputes can soon erupt again in succeeding cases, as the Canada-US 
disputes over softwood highlights. In light of these difficulties, no such analysis scoring 
for potential and long range effects has been attempted in this article.  

Although some might dispute the judgements made about which country or community 
won a specific case, it is almost always possible to determine a consensus from the 
scholarly and professional literature, and policy judgements, across all three countries 
and communities. In areas of substantial disagreement, preference is given to those 
judgements which cover and combine all aspects of the cases, rather than those that focus 
on a specialised component. Moreover, while an outside observer might be able to 
abstractly offer a more optimal solution, and against this referent be tempted to conclude 
that no-one won and everyone lost a particular case, the method of relying on 



comprehensive, consensus judgements at the time of effective resolution has meant that 
no such cases of "losing together" arise. In those few cases, such as softwood lumber, 
where difficult decisions do arise, the interpretation of the overall pattern of cases takes 
this feature into account.  

As Table 1 indicates, 50 of the 84 cases have come to an effective resolution. Ten did so 
in the pre-NAFTA period. Four times as many, or 40, did so in the much shorter post-
NAFTA period (including those cases resolved in the immediate lead-up to and under the 
conscious anticipation of NAFTA).  

At first glance, the big victor in the ERP "battle" appears to be the U.S., which wins 58 % 
of the time. However, this conclusion requires immediate qualification. For the real 
impact of the regime is to equalise outcomes in a Canadian-friendly, trade-liberalising, 
and environmentally enhancing fashion. First, the U.S. wins far less often than its relative 
economic weight within North America suggests it should. Second, in keeping with an 
"issue-structure" model, the degree of U.S. success varies widely across issue area, 
according to the relative size of the home-based firms that dominate each (Keohane and 
Nye 1977).2  

Third, in many of the cases, notably in the areas of automotive emissions, U.S. 
dominance arises because of its national environmental leadership -- it is the first to 
recognise an environmental problem and take regulatory action (Kirton and Rugman 
1999; Kirton 1999, 1998b). Canadian and Mexican compliance with these regulations is 
not a case of acquiescence after significant resistance but a case of these two partner 
countries and their firms coming to support the initial U.S. action to produce an 
environmentally superior result. More recently, there has emerged a process of 
environmental regulatory leapfrogging or ratcheting up, especially in the automotive and 
related air-quality domains, as Canadian jurisdictions have moved to introduce new 
environmental regulations and standards that are more stringent in many ways than those 
of neighbouring U.S. states and the U.S. as a whole.  

Fourth, in the domain of trade-related environmental cases, there is an almost perfect 
equality of outcome, and a complete absence of U.S. dominance. In the environmentally 
related trade issues -- those where liberalising or restrictive trade action has clear 
ecological consequences -- the United States is successful 64 % of the time. However, in 
sharp contrast, in the domain of trade-related environmental cases -- those involving 
regulatory, co-operative or scientific environmental action that has clear trade 
consequences -- the U.S. prevails in only 25 %. In this latter realm, success is shared 
equally among the U.S. with 25 %, Canada with 38 %, Mexico with 25 %, and all three 
with 25 %.3 This sharp shift toward balanced outcomes can be attributed to the enhanced 
ecological vulnerabilities the U.S. has experienced as a result of trade integration, and the 
presence of a credible international institution -- the CEC -- to help address these 
vulnerabilities (Kirton 1997).  

The autonomous power of the regional NAFTA institutions is further seen by examining 
the outcome of the cases according to their non-NAFTA or NAFTA-affected resolution. 
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Here it is clear that the NAFTA era makes an equalising difference. In the ten cases 
resolved before NAFTA took behavioural effect, the United States prevailed 80 %, and 
Canada 20 % of the time. This distribution is close to the overall distribution of economic 
capability in the region, even if Canada (equipped with the FTA for part of the period) 
wins more than the usual rough 10-1 ratio that relative gross domestic product and 
population would suggest.  

In sharp contrast, in the much larger set of 40 cases resolved during the NAFTA era, the 
United States singular success rate drops from 80 % to 50 %. Canada's drops from 20 % 
to 13 % in all cases, but stays steady at 19 % in the cases in which it is directly involved. 
Mexico substantially increases its wins. Most strikingly, outcomes that benefit both or all 
of the countries and their involved firms rise from zero before NAFTA to 20 % after 
NAFTA. Indeed, after NAFTA, more than half (57 %) of the cases involving all three 
NAFTA countries are resolved in accordance with the preferences of all three.  

The NAFTA era thus works well for Canada. Canada's singular success rate holds at 19 
% in the issues in which it is directly involved, and soars to an overall success rate of 39 
% when cases in which both or all countries win are added. In fact, Canada does as well 
as Mexico, whose overall combined rate is 38 %.  

The importance of NAFTA for Canada and the North American regional community is 
further evident by examining the outcomes of cases importantly dealt with through the 
NAFTA institutions. These NAFTA institutions do make an equalising difference. The 
NAFTA institutions attracted almost half the NAFTA era traffic, as 48 % of the cases 
were resolved at least in part through them. In these NAFTA institution-processed cases, 
the U.S. prevails in 47 %, Canada in 22 %, Mexico in 21 % and all three countries 
equally in 21 %. Thus, Canada's singular success rate rises from 19 % to 32 % when the 
NAFTA institutions are employed. Most strikingly, when singular (zero-sum) and 
common gains (positive sum) are taken together, the NAFTA institutions deliver a 
distribution of outcomes -- United States 58 %, Canada 53 %, Mexico 42 % -- that is 
much more equal than GDP capability ratios among countries predict:  

Among these institutions, it is NAFTA regional environmental organisation -- the CEC -- 
that makes an equalising difference most of all. Where NAFTA's trade institutions served 
as the forum for resolution, the outcomes were the United States 55 %, Canada 18 %, 
Mexico 9 % and all 18 %. Where the CEC, with its regional Secretariat headquartered in 
Montreal and branch office in Mexico -- served as the nest, the outcomes were Canada 38 
%, the United States 25 %, Mexico 25 % and all 25 %.  

The full set of cases thus strongly shows that the NAFTA era, the NAFTA institutions 
and the CEC in particular make an equalising difference that benefits Canada, the North 
American environmental community and the common North American community most 
of all. This pattern, and the factors that produce it, can be confirmed and clarified by 
examining more specifically the cases dealt with through the most innovative processes 
in each of the NAFTA trade and NAAEC environmental domains, those that gave civil 
society actors a direct, autonomous role. 



  

NAFTA Chapter 11 

The first process is NAFTA's Chapter 11 investor-state mechanism where firms initiate 
and pursue international dispute settlement over trade-related environmental regulations, 
without having first to secure the often unavailable or unenthusiastic support of their 
home government (von Moltke 2002). This was a prescient as well as pioneering step, 
given the subsequent crescendo of demands, and Canadian government support, for 
improved civil society participation in global governance (Graham 2002). For firms that 
felt discriminated against by government environmental and other regulations in a foreign 
NAFTA country, including regulatory action that was 'tantamount to expropriation', 
NAFTA's Chapter 11 offered the opportunity to take their claim for compensation to one 
of two, long-established, multilateral dispute settlement mechanisms -- the International 
Centre for the Settlement of Investment Disputes (ICSID) and the United Nations 
Commission on International Trade Law (UNCITRAL). As bodies designed for private 
commercial arbitration, their procedures and jurisprudence were not designed to deal with 
instance of private actors affecting government regulations, where the public claimed a 
right to know what cases had been initiated against public regulations, and where third 
parties wished to intervene on behalf of the public interest. Nor were they designed to 
take any account of the NAFTA agreement's overriding preambular and other provisions 
for environmental protection and promotion, nor invoke the expertise of the CEC, as 
NAAEC has signalled, in assessing the relevant environmental claims.  

The inclusion of the Chapter 11 mechanism was clearly a United States initiative, 
directed against both Canada and the United States (Price 2000). In the case of Canada, 
the inspiration was the 1980 memory of the Trudeau Liberal's National Energy Program 
(NEP) with its discriminatory procurement and "back-in" provisions, and the Chrétien 
Liberals' continuing caution about NAFTA's energy provisions. Canadian NAFTA 
negotiators were relatively relaxed about the American proposal for Chapter 11 direct 
access. They saw it as directed primarily against Mexico, as useful in "locking-in" the 
Mulroney-era liberalisation, and as helpful in convincing investors that Canada was a 
safe place within North America to place their new NAFTA-producing plants. No one in 
Canada or its partner governments felt that government environmental regulations would 
be a primary, or even particularly relevant, target of Chapter 11 actions.  

Everyone was soon surprised. As Tables 2 and 3 show, from 1995 onward, there was a 
steady succession of new Chapter 11 cases initiated, with environmental regulations 
being the subject of actions in every single year. The first major case, that of Ethyl, saw a 
U.S. firm sue the Canadian government over its core environmental regulations relating 
to a gas additive, and the Canadian government declare defeat and make an out-of-court 
settlement with a substantial payment before the case was even judged by a NAFTA 
tribunal.  



 

  



 

  

Compounding Canadian fears was the fact that the number of new Chapter 11 cases 
escalated, from only five during NAFTA's first four years (1994-1997) to 23 in its 
subsequent four and two thirds years (1998-2002). During the first five years, Canada 
was the target of 5 of the 11 cases, while only one that targeted the United States. Four of 
the five cases initiated against Canada concerned environmental regulations. All four 
were initiated by U.S. firms. The environmental regulations they challenged covered a 
wide range, embracing the media of air (Ethyl MMT 1996), water (Sunbelt 1998), land 
and living things (Pope and Talbot 1998) and waste management (Myers 1998). The 
Canadian government ultimately lost at Chapter 11 tribunals the S.D. Myers and the Pope 
and Talbot cases. Environmentalists adopting a full life-cycle analysis of ecological 
impacts could claim that the S.D. Myers outcome was an environmentally enhancing one 
(Gaines 2002; Soloway 2002). But those focused on the freedom of governments to 
regulate for environmental protection saw the first five years of Chapter 11 as a dirty half 
decade in which both Canada and the environment regularly lost.  

Not surprisingly, the Canadian government began to press its U.S. and Mexican 
colleagues for a new interpretative statement that would limit the scope of Chapter 11 
claims. Both countries resisted, for fear that any weakening would discourage investment 
in their territories, and that any opening of the agreement would lead other demands and a 
difficult negotiation to arise.  

In the almost four years following 1998, however, the dynamic of Chapter 11 litigation, 
and the ensuing diplomacy, changed dramatically. The number of cases soon escalated, 
from two in 1999, to four each in 2000 and 2001, to seven in the first nine months of 
2002. More importantly, the two cases initiated in 1999 were both against the United 
States, which was the target as well in every subsequent year. In the full period from 



1999 to August 2002, of the 17 cases initiated, the U.S. was the target of eight, Mexico 
five and Canada only four. Of the eight cases against the U.S., five dealt with 
environmental regulations.  

This surge of cases against the United States contained a particular dynamic. Inspired by 
the US Pope and Talbot claims against Canadian softwood lumber regulations, Canadian 
forest product companies began to invoke Chapter 11 cases in retaliation for US trade 
remedy action against Canadians exports of softwood lumber to the United States. The 
essential claim was that such action constituted a discriminatory and unlawful taking of 
Chapter 11-guaranteed property rights, and was "tantamount to expropriation" in that 
respect.  

Under this new onslaught, the attitude of Canada's NAFTA's partners quickly shifted. At 
the July 31, 2001 meeting of the NAFTA Trade Commission, the trade ministers of the 
three countries agreed adopted an interpretative agreement that clarified the meaning of 
certain Chapter 11 provisions relating to "access to documents" and "minimum standard 
of treatment." They also directed their trade officials to continue examining the operation 
and implementation of Chapter 11, and to develop recommendations for further change. 
It is especially paradoxical that it was under the new Bush administration, rather than the 
Clinton administration, that environmentalists' pleas to restrict the scope of Chapter 11's 
use by corporations were finally accepted. Yet 2001 was the first time that the leaders of 
all three countries were not those that had created the NAFTA regime from 1992 to 1993. 
They were thus free from the sense of ownership that this experience as founders 
brought.  

Further change from the U.S. followed quickly. In the Congressional act of August 2002 
giving the Bush administration its long-desired Trade Promotion Authority (TPA), the 
administration accepted a Congressional demand that Chapter 11-like provisions were to 
be avoided in future U.S. trade agreements, but that NAFTA-like environmental and 
labour provisions were to be included in all. While in part the necessary price the Bush 
administration paid Congressional Democrats to secure its treasured and long-awaited 
TPA, the evolving record of Chapter 11 cases under NAFTA made it easier for the 
administration to adjust. The Chapter 11 cases of Methanex against California's 
environmental regulations, and the softwood lumber cases that threatened to imperil the 
effectiveness of the U.S. trade remedy system, were an additional spur (Andrews 2002).  

This clear case of American adjustment does not, however, conclusively point to 
Canadian success in the larger issues that surround the Chapter 11 debate. The first issue 
is the existence of a Chapter 11-inspired regulatory chill, under which governments in 
Canada and elsewhere hesitate to regulate for the environment for fear of being taken to a 
Chapter 11 court and losing. The magnitude of any such chill does appear unlikely, given 
the large number of multinational firms and substantial foreign direct investment in North 
America, the continuing increase in environmental regulation, the small number of 
companies that have successfully challenged under Chapter 11 and the very small amount 
of the Chapter 11 awards (relative to total foreign direct investment and government 
expenditure). However, it remains unknown how large a stimulus government regulators 



require to become aware of potential dangers and alter their behaviour as a result. Of 
greater danger is the threat Chapter 11 could pose to Canada's trade, as opposed to 
environmental, interests. While the most recent cases assist individual Canadian firms 
investing in the U.S., they compound the overall problem of "process protectionism" that 
traders have long faced. As the far more trade- and U.S. market-dependent economy, 
Canada and its firms that depend a great deal for their overall corporate fortunes on 
operations or markets in the United States would suffer the most should "process 
protectionism" reach a new stage.  

Even with this record, there remains a respectable case for a further interpretative 
statement and for greater transparency in the Chapter 11 proceedings (Hufbauer et al 
2000; Mann and von Moltke 1999). It could be well directed at ensuring that Chapter 11 
panels take full note of the preambular and other environmental provisions of NAFTA in 
their work. However, the burden of the reform effort should be redirected at replacing the 
inherited multilateral forums for dispute settlement -- ICSID and UNCITRAL -- with a 
new, more permanent, all-NAFTA tribunal, perhaps with a new stare decisis rule. Such a 
NAFTA creation would be more sensitive to the trade and ecological conditions and 
regulations within the region, and the specific trade-environmental balance of the 
NAFTA regime. 

  

NAAEC Article 14-15 

The second, and balancing, innovative mechanism for direct civil society access to 
international dispute settlement was NAAEC's Article 14-15 process whereby any 
interested party could initiate direct action against governments that were felt to be 
systematically not enforcing their own environmental regulations (Markell 2000). As 
Table 4 shows, with 35 cases from NAFTA's start to the end of 2002, this mechanism, 
designed for environmentalists, has generated more activity than the Chapter 11 designed 
for firms. Indeed, Article 14-15 has generated more than twice as much activity if only 
the 16 environmentally related Chapter 11 cases are included in the count.4  
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More so than Chapter 11, Article 14-15 was a provision that Canada supported during the 
negotiations. The Mulroney government joined Canadian environmentalists (and their 
U.S. counterparts) in wanting some legally grounded process to ensure the effective 
enforcement of Mexican environmental laws, in large part to prevent a regulatory and 
investment "race to the bottom" that would harm the Canadian environment and economy 
alike. Yet unlike American environmentalists, the Canadian government wanted no 
process that could end with any trade-inhibiting economic sanctions, should governments 
be found at fault. For such sanctions would take away from the trade-dependent Canadian 
economy the "guaranteed assured access" that the hard-won and bitterly contested 
bilateral FTA had finally secured only a few short years before. An Article 14-15 
mechanism that gave national governments some scope to stop the international fact-
finding process short of a final determination, and that would yield only a sanction-free 
"factual record" if they did not, fit the Canadian approach very well. Such an architecture 
was what Canada obtained in Article 14-15. 

Of the 35 cases initiated under these articles, Mexico has been the target of 15, Canada 12 
and the United States eight. The overall pattern is not highly unbalanced. Canada, in the 
middle, with about one-third of the cases directed at it, has not been particularly singled 
out. When one accounts for the likely capacity of the respective governments to 
effectively enforce their environmental regulations, it is hardly surprisingly that a 
relatively poorer Mexico would be the target of more cases than the richly resourced 
governments in the U.S.  

The balance, however, shifts when one considers only those three cases that have 
proceeded all the way to the release of a factual record -- the Cozumel case against 
Mexico in 1997, the BC Hydro case against Canada in 1997, and the Metales y derivados 
case against Mexico in 2002. The balance shifts even more when the broader array of 
cases currently ongoing are considered. For here the distribution is Mexico 6, Canada 5 
and the U.S. only 1. However, not all these ongoing cases need end in factual records. 
Yet when they do, environmentally enhancing change is the major result (Alanis Ortega 
2002; Kirton 2002b).  

Article 14-15 operates, as intended, as a mechanism for environmental nongovernmental 
organisations (ENGOs) concerned with environmental quality and related social 
concerns. Most of the cases have been filed by ENGOs. In 1999-2000, firms began to file 
actions, but the two they mounted were declined on the grounds that they were already 
the subject of action under NAFTA's Chapter 11. The process protection problem, in the 
form of jurisdictions shopping and multiple litigation, was thus contained. Article 14-15 
has thus remained a pure mechanism for environmental protection, rather than being 
mobilised by firms and foreign investors to forward their ultimately commercial 
concerns. It is also accessible to individuals, who have used it in conjunction with a 
nongovernmental organisation (NGO). As Table 5 shows, the cadence of Article 14-15 
usage, with a continuing set of fresh cases initiated each year, against an overall yearly 



average of four cases a year, shows that the ENGO submitter community continues to 
have faith in the actual and potential impact of the mechanism.  

 

  

Of the 35 cases initiated, however, fewer than 10 % have ended in a published factual 
record. Far more have been have been terminated, withdrawn, diverted (to an Article 13 
investigation), or deferred. Moreover the CEC's Council of Ministers has declined a CEC 
Secretariat recommendation that a factual record be prepared in two cases.  

The production of only three factual records during the first decade, the long time it has 
taken to produce those few that have emerged (as Table 6 shows), and the government's 
willingness to veto production of a factual record, all suggest that Article 14-15 is a less 
effective mechanism to ensure environmental enforcement than had been intended. Yet 
these disappointments do not arise as a result of regulatory chill. For the chill hypothesis 
would suggest a consistent pattern of a regulatory delinquent United States and Canada 
being litigated against by NGOs fearful that their firms would flee to Mexico, and afraid 
that their home governments would relax enforcement to keep them at home. In contrast, 
the initial emphasis on the U.S. and Canada as defendants was soon replaced by a focus 
on Canada and Mexico, and subsequently on the U.S. and Mexico. Moreover, in the first 
two cases generating a factual record, it was not the advent of NAFTA that caused the 
lack of enforcement highlighted. The Cozumel case featured tourism rather than trade in 
goods, and actions that predated the advent of NAFTA. Similarly, the Canadian BC 
Hydro case dealt with a pattern of enforcement behaviour that existed long before 
NAFTA took effect, and where any NAFTA competitiveness link was indirect (reduced 



costs for hydro that would benefit all firms and residents in British Columbia, and 
potentially, under deregulated electricity trade, U.S. and Mexican ones as well).  

 

  

By the broader calculus of which country stands as the target of Article 14-15 action, the 
big winner had long been the United States, which had never had a case proceed against 
it during NAFTA's first seven years. Yet this changed in November 2001, when the CEC 
ministerial council voted to send five additional cases on to a factual record, including the 
first ever against the United States. These five cases, including that against the United 
States over migratory birds, deal more directly and broadly with trade-environment 
interfaces. They also suggest that growing Canadian government efforts to restrict the use 
of the Article 14-15 mechanism have been somewhat thwarted, as the Bush 
administration and Mexico have come to its defence. The mobilisation of civil society 
pressure in the U.S., and the environmentally and civil society-friendly stance of the new 
Fox administration in Mexico have produced this result (Kirton 2002a, 2002b).  

Despite the relatively balanced pattern and current policy compromise, there are good 
general and trade-related grounds for significantly improving the Article 14-15 
mechanism. At a minimum, as a basic matter of good governance, democratically elected 
governments and their citizens all have strong interest in ensuring that their existing laws 
and regulation and fully respected and enforced. Furthermore, the accumulating evidence 
suggests that both governments and their firms have a strong interest in moving rapidly to 
high environmental standards to reap the full competitive advantages offered by the 
NAFTA marketplace and to thrive as North Americans in the single global market that is 
rapidly emerging (Kirton 1999). 

  

The Article 13 Secretariat's Roving Spotlight 

A further way in which the NAAEC sought to build environmental protection into a 
regime designed to liberalise trade and investment in North America was to give the CEC 
the "top-down" Article 13 roving spotlight mechanism. Under it the CEC Secretariat 
could, on its own initiative, independently investigate and report on any matter related to 
its extensive co-operative work program. In the initial NAFTA negotiations, Canada 
supported an Article 13 constructed in such a fashion, particularly in the face of those in 
the U.S. who wanted a much more powerful and independent Secretariat prerogative. 



Since that time, Canada has generally remained supportive, although wary at times as the 
"scientific" Article 13 instrument moves increasingly into broad policy and directly trade-
related areas, where Canada's preferences could in places be hurt.  

Thus far, as Table 7 shows, there have been five Article 13 cases initiated and four 
completed, for an average of about one every two years (Kirton 2002b). As the initiation 
of these five reports has been evenly spaced over the past nine years, there is no trend 
toward making more frequent use of this instrument. Moreover, it can take over two years 
from the start of an investigation to the release of a final report, and the elapsed time from 
initiation to public release is steadily lengthening.  

 

  

The five cases thus far have embraced all the major environmental media of air, water, 
land, and living things. Canada has been the subject of two of the five cases, both as part 
of the full trilateral community these cases (on continental pollutant pathways and 



electricity) have addressed. In contrast, the U.S. has been the subject of three, and 
Mexico all five. It is thus Mexico that has been the largest targeted environmental 
problem source, but also potential environmental beneficiary, of the Article 13 
instrument.  

The infrequency of the Article 13 cases reflects a strategic desire on the part of the CEC 
Secretariat to make the article a muscular instrument by conducting only a limited 
number of high-quality investigations. The imperative has been to establish the scientific 
credibility of the reports. Article 13 cases have tackled difficult and complex issues that 
have required the CEC to seek expertise well beyond its very limited in-house staff. 
These cases have consumed considerable resources in time, effort, money, and other 
resources.  

The Article 13 cases conducted to date, on the prevailing model of high science and 
extensive participation, have had a clear effect in giving greater attention to 
environmental concerns, mobilising a broad array of stakeholders and stimulating action, 
and thus inducing ecologically enhancing policy change. In all four completed cases, the 
reports have been less important than the process of producing them.  

The most recently completed case, that of electricity, was a behaviourally "pure" CEC 
Secretariat initiative, in that there were no stakeholders inviting the CEC to intervene to 
solve a particular local dispute. The CEC Secretariat itself wanted to take an issue with a 
continental perspective such as energy, and thus continue the tradition set by its work 
with the long-range transport of pollutants. It also wanted to validate and build credibility 
for the case that energy programs involve environmental considerations, by putting 
together a team of leading experts. It further wanted to build on its existing capacity in 
this issue, acquired as a consequence of the case study on electricity restructuring it had 
produced as part of the initial effort to apply to specific sectors the methodology it was 
constructing on NAFTA's environmental effects. The CEC Secretariat decided to 
proceed, knowing that electricity had been denied as a work program task for the CEC by 
its member governments. In keeping with the broader pattern of the NAFTA-CEC 
relationship, the economically oriented North American Energy Working Group 
(NAEWG) never involved the CEC in its deliberations, even though the CEC invited 
NAEWG to its electricity report consultations. NAEWG representatives came from the 
relevant departments in national governments. At the end of the process, there were 
efforts from part of the U.S. government to modify the report or prevent the release of it. 
Canada, while initially wary of the CEC's venture in the energy field, readily acquiesced 
in the report's release.  

The electricity report went to the annual CEC ministerial council meeting in June 2002. It 
generated immediate policy change at the international level, within the confines of the 
CEC. It produced a CEC working program, with a large budget (in a CEC context), of 
US$350,000 per year. The report's recommendations served as the impetus for an 
agreement on co-operative work to look at the controversial subject of tradable emissions 
permits in North America. As a ratifier of the Kyoto Protocol on Climate Change, Canada 
pushed this initiative very strongly. The Bush administration's U.S. Environmental 



Protection Agency (EPA) agreed. A small group met in Dallas to begin work on a "Kyoto 
parallel" policy of emissions trading between signatory and non-signatory countries. The 
case clearly shows how Canada effectively used the CEC Article 13 instrument to 
forward broader multilateral environmental objectives, that some Canadians feared could 
harm the country's trade, investment and competitive interests if innovative implementing 
mechanisms were not found. It further demonstrates, along with the Chapter 11 and 
Article 14-15 experience, that the NAFTA/NAAEC regime may have slowly begun to 
alter the conceptions of interests and identity of its member countries, even in the hardest 
case of the largest United States, under a Bush administration not thought to be 
environmentally predisposed. 

  

Conclusion:  
Constructing NAFTA for the Next Generation 

This analysis of the central, internationally innovative, trade-environment mechanisms of 
the NAFTA/NAAEC region regime demonstrates that the regime has indeed made a 
difference, in ways that benefit Canada as a country, the integrated North American 
environment, and the common North American community with its interlinked trade-
environment interests as a whole. The Canadian state's foreign policy priorities and 
Canadian society's deeply embedded, durable distinctive national values centre on an 
"embedded ecologism" in which environmental protection occupies first place and takes 
primacy over the trade liberalisation with which it is integrally linked. With these 
preferences, Canada has thus been particularly well served by a NAFTA regime that, in 
the face of the preponderant power of the United States and the North American trade-
investment community, has from its start to mid 1998 produced greater equality of 
outcomes among the member countries, and between the trade and environment 
communities, as the NAFTA era arrives, and as the NAFTA institutions, in general, and 
the CEC, in particular, assume important roles. In investment disputes with an 
environmental dimension, the 28 cases arising under NAFTA Chapter 11 from 1994 to 
2002 have brought environmental benefits as well as costs, increasingly challenged 
United States rather than Canadian government regulations, and seen all three 
governments move toward adopting Canada's preferences for clarifying the regime. In the 
environmental cases with an economic dimension, the 35 cases initiated under NAAEC's 
Article 14-15 process from 1994 to 2002 have produced concrete environmental benefits, 
and have come to address the enforcement record of the United States rather than just 
Canada and Mexico alone. Moreover, the five NAAEC Article 13 cases initiated from 
1994 to 2000 have come to address direct, core trade-environment issues, do so on a 
policy- and economy-wide basis; embrace U.S. as well as Canadians and Mexicans 
actions, and produce enhanced, balanced environmental protection and trade 
liberalisation as a result.  

This record points to the important role played by the new normative principles and hard 
law regulations in the NAFTA and NAAEC themselves. Yet it also highlights the 



salience of the closely involved and newly empowered corporate and civil society 
communities, and the strategy and scientific resources of the autonomous CEC itself.  

Looking ahead, the central constraint in constructing a regime that will meet the regional 
needs of North Americans in the coming decade is the limited resource base of the CEC 
Secretariat itself (Johnson 1999). For with a budget fixed in nominal terms at its 1994 
level, the CEC's budget has been steadily declining in real terms over the past decade, 
even as the environmental and related trade-investment needs of North America have 
grown. These resource restrictions are most damaging to the Article 13 mechanism, as it 
has no dedicated CEC staff personnel, and yet requires thorough science and extensive 
multi-stakeholder participation if its objectives are to be met and influence felt. Although 
it is the mechanism most at the discretion of the CEC Secretariat to autonomously 
employ, it is also the one that is the most scientifically grounded and the least direct 
threat to particular firms or economic interests. It is also the one, of the three mechanisms 
assessed above, that had aroused the least resistance from governments to date. 
Paradoxically, as the pace of citizen's Article 14-15 submissions increases, and demands 
for a timely completion of the process are realised, the fewer resources will be available 
for Article 13 investigations.  

More funds and personnel are thus required if the demanded and desirable number of 
Article 14-15 and Article 13 cases are to be mounted, and the solutions they point to put 
into effect. As they become available, a large portion should be dedicated to Article 13 
investigations, and a CEC Secretariat capacity developed to ensure that this mechanism is 
a routine and robust part of the CEC's repertoire. 
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Endnotes 

1. For details on each of these 84 cases see (Rugman et all 1999). 
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2. Thus, the U.S. enjoys complete success in the area of automotive emissions and fuels, 
an area dominated by the U.S.-owned Big Three (including Daimler-Chrysler) assemblers 
and U.S.-owned parts suppliers. It has a success rate of 75% in manufacturing recycling 
and 67% in fisheries conservation. But it has only 60% in agricultural inspection, where 
the Canadian and especially Mexican industries (based on home-based exporters) loom 
relatively large. Moreover, the United States has a success rate of only 33% in forestry 
conservation, an area where Canadian companies are particularly strong. It is worth 
nothing that these natural resources sectors of fisheries and forestry (along with 
agriculture) are the ones where environmentalists are most concerned about the stress on 
ecosystems, and of trade and NAFTA's environmental effects. 

3. Percentages do not necessarily add to 100% because only two countries may be 
involved in a case, and two countries can win over a third in the cases where all are 
involved. 

4. Here it is assumed that all Article 140-15 cases are trade-related, given the alleged 
sensitivity of mobile firms in an open North America to international differences in 
regulatory costs, the newly complex character of ERP and the trade dependence of most 
Canadian firms. 

References 

Abbott, F. 1996. "From Theory to Practice: The Second Phase of the NAFTA 
Environmental Regime", in Rudiger Wolfrum (ed.). Enforcing Environmental Standards. 
Springer: Berlin, 451-478.  

_______. 2000. "NAFTA and the Legalization of World Politics: A Case Study". 
International Organization, 54: 519-548.  

Alanis Ortega, G. 2002, "Public Participation within NAFTA's Environmental 
Agreement: The Mexican Experience", in J. Kirton and V. Maclaren (eds.). Linking 
Trade, Environment and Social Cohesion: NAFTA Experiences, Global Challenges. 
Ashgate: Aldershot, 183-186.  

Andrews, E. 2002. "Outside Halls of Power, Many Fear Free Trade". New York Times. 
November 3: B4.  

Audley, J. 1997. Green Politics and Global Trade: NAFTA and the Future of 
Environmental Politics. Washington DC: Georgetown University Press.  

Canada. 1970. Foreign Policy for Canadian, June. Ottawa: Government of Canada.  

Canada. 1985. Competitiveness and Security, May 14. Ottawa: Government of Canada.  

Canada. 1989. Speech from the Throne. House of Commons. Ottawa: Government of 
Canada.  



Canada. 1995. Canada and the World, February 7. Ottawa: Government of Canada.  

Commission for Environmental Cooperation. 1999. Assessing Environmental Effects of 
the North American Free Trade Agreement (NAFTA) An Analytic Framework (Phase II) 
and Issue Studies. Montreal: CEC Communications and Public Outreach Department.  

De Sombre, E. 1995. "Baptists and Bootleggers for the Environment: The Origins of 
United States Unilateral Sanctions." Journal of Environment and Development, 4: 53-75.  

Deere, C. and D. Esty. 2002. Greening the America: NAFTA's Lessons for Hemispheric 
Trade. Cambridge: The MIT Press.  

Economic Policy Institute. 1997. The Failed Experiment: NAFTA at Three Years. 
Washington: Economic Policy Institute.  

Esty, D. and D. Geradin. 1997. "Market Access, Competitiveness and Harmonization: 
Environmental Protection in Regional Trade Agreements." Harvard Environmental Law 
Review, 21: 265-336.  

Gaines, S. 2002. "The Masked Ball of NAFTA Chapter 11: Foreign Investors, Local 
Environmentalists, Government Officials and Disguised Motives", in J. Kirton and V. 
Maclaren (eds.). Linking Trade, Environment and Social Cohesion: NAFTA Experiences, 
Global Challenges. Ashgate: Aldershot 103-131.  

Gilligan, M. 1997. "Lobbying as a Private Good with Intra-Industry Trade". International 
Studies Quarterly, 41: 455-474.  

Graham, B. 2002. "Civil Society and Institutions of Global Governance". Address to the 
Third Annual EnviReform Conference on "Sustainability, Civil Society and International 
Governance: Local, North American and Global perspectives". Toronto, November 8.  

Groetzinger, J. 1997. "NAFTA's Environmental Provisions: Are They Working a 
Intended? Are They Adequate?". Canada-United States Law Journal, 23: 401-428.  

Grossman, P. 2000. "Globalization and the Linkage of Trade and Environmental Issues: 
A Comparative Analysis of the Canada-United States and North American Free Trade 
Agreements". Ph.D. dissertation. New York University.  

Hufbauer, G., D. Esty, D. Orejas, L. Rubio and J. Schott. 2000. NAFTA and the 
Environment: Seven Years Later. Washington: Institute for International Economics.  

International Institute for Sustainable Development. 2001. Private Rights, Public 
Problems: A Guide to NAFTA's Controversial Chapter on Investor Rights. Winnipeg: 
International Institute for Sustainable Development.  



Jansen, H. 2001. "Induced Institutional Change in the Trade and Environment Debate: A 
Computable General Equilibrium Application to NAFTA with Endogenous Regulation 
Setting". Environmental and Resource Economics, 18: 149-172.  

Johnson, P.-M. 1999, "Five Windows for the Future of NAFTA's Environment 
Commission". Policy Options, 20: 27-32.  

Johnson, P.-M. and A. Beaulieu. 1996. The Environment and NAFTA: Understanding 
and Implementing the New Continental Law. Washington DC: Island Press.  

Keohane, R. and J. Nye. 1977. Power and Interdependence: World Politics in Transition. 
Boston: Little, Brown.  

Kirton, J. 1997. "NAFTA's Commission for Environmental Cooperation and Canada-U.S. 
Environmental Relations". American Review of Canadian Studies, 27: 459-486.  

_______. 1998a. "NAFTA's Trade-Environment Regime: Implications for the 
Hemisphere". Center for International Relations, University of Southern California, 
Columbia International Affairs Online, www.ciaonet.org.  

_______. 1998b. "The Impact of Environmental Regulation on the North American Auto 
Industry Since NAFTA", in S. Weintraub and C. Sands (eds.). The North American Auto 
Industry under NAFTA. Washington DC: CSIS Press, 184-220.  

_______. 1999. "Successful Strategies for Environmental Regulation in the North 
American Automotive Industry under NAFTA." Paper prepared for the project on The 
North American Automotive Industry Under NAFTA. Washington DC: Centre for 
Strategic and International Studies.  

_______. 2002a. "Winning Together: The NAFTA Trade-Environment Record", in J. 
Kirton and V. Maclaren (eds.). Linking Trade, Environment and Social Cohesion: 
NAFTA Experiences, Global Challenges. Ashgate: Aldershot, 73-99.  

_______. 2002b. "International Institutions, Sustainability Knowledge and Policy 
Change: The North American Experience". Paper presented at the Conference on the 
Human Dimensions of Global Environmental Change. Berlin, December 6-7.  

Kirton, J. and R. Fernandez de Castro. 1997. NAFTA's Institutions: The Environmental 
Potential and Performance of the NAFTA Free Trade Commission and Related Bodies. 
Montreal: Commission for Environmental Cooperation.  

Kirton, J. and A. Rugman 1999. "Regional Environmental Impacts of NAFTA on the 
Automotive Sector". Canadian Journal of Regional Science, 21: 227-254.  

Kirton, J. and V. Maclaren. 2002. "Forging the Trade-Environment-Social Cohesion 
Link: Global Challenges, North American experiences", in J. Kirton and V. Maclaren 



(eds.). Linking Trade, Environment and Social Cohesion: NAFTA Experiences, Global 
Challenges. Ashgate: Aldershot, 1-23.  

Leyshon, A. 1992. "The Transformation of Regulatory Order: Regulating the Global 
Economy and Environment". Geoforum, 23: 249-267.  

Leyton-Brown, D. 1976. "The Multinational Enterprise and Conflict in Canadian-
American Relations", in A. Baker-Fox, A. Hero and J. Nye (eds.). Canada and the United 
States: Transnational and Transgovern-mental Relations. New York: Columbia 
University Press, 140-161.  

Magraw, D. and S. Charnovitz. 1994. "NAFTA's Repercussions: Is Green Trade 
Possible?". Environment, 36: 14-27.  

Mann, H. and M. Araya. 2002. "An Investment Regime for the Americas: Challenges and 
Opportunities for Environmental Sustainability", in C. Deere and D. Esty (eds.). 
Greening the America: NAFTA's Lessons for Hemispheric Trade. Cambridge: MIT Press, 
163-180.  

Mann, H. and K. von Moltke. 1999. NAFTA's Chapter 11 and the Environment: 
Addressing the Impacts of the Investor State Process on the Environment. Winnipeg: 
International Institute for Sustainable Development.  

Mayer, F. 1998. Interpreting NAFTA: The Science and Art of Political Analysis. New 
York: Columbia University Press.  

Markell, D. 2000. "The Commission for Environmental Cooperation's Citizen 
Submission Process". Georgetown International Environmental Law Review, 12: 565-
574.  

Mumme, S. and P. Duncan. 1996. "The Commission on Environmental Cooperation and 
the U.S.-Mexico Border Environment". Journal of Environment and Development, 5: 
197-215.  

Munton, D. and J. Kirton. 1992. Canadian Foreign Policy: Selected Cases. Scarborough: 
Prentice Hall.  

_______. 1994. "North American Environmental Co-operation: Bilateral, Trilateral, 
Multilateral". North American Outlook, 4: 59-86.  

_______. 1996. "Beyond and Beneath the Nation-State: Province-State Interactions and 
NAFTA". Paper presented to the International Studies Association Annual Conference. 
San Diego, CA, April 17.  

Norton, R. 1998. "Posture and Policymaking in Canada-U.S. Relations: The First Two 
Mulroney and Chrétien Years". Canadian Foreign Policy, 5: 15-36.  



Nye, J. 1976. "Transnational Relations and Interstate Conflicts: An Empirical Analysis", 
in A. Baker-Fox, A. Hero and J. Nye (eds.). Canada and the United States: Transnational 
and Transgovernmental Relations. New York: Columbia University Press, 367-404.  

Price, D. 2000. "Chapter 11 -- Private Party vs. Government Investor-State Dispute 
Settlement: Frankenstein or Safety Valve?". Canada-U.S. Law Journal, 26: 107-114.  

Public Citizen. 1995. NAFTA's Broken Promises. Washington DC: Public Citizen.  

Rugman, A. and J. Kirton 1998a. "Multinational Enterprise Strategy and the NAFTA 
Trade and Environment Regime". Journal of World Business, 33: 438-454.  

_______. 1999. "NAFTA, Environmental Regulations and International Business 
Strategies". Global Focus, 11.  

Rugman, A., J. Kirton and J. Soloway. 1997. "A Canadian Corporate Strategy in a North 
American Region". American Review of Canadian Studies, 27: 199-219.  

_______. 1999. Environmental Regulations and Corporate Strategy: A NAFTA 
Perspective. Oxford: Oxford University Press.  

Soloway, J. 2002. "Environmental Expropriation under NAFTA Chapter 11: The 
Phantom Menace", in J. Kirton and V. Maclaren (eds.). Linking Trade, Environment and 
Social Cohesion: NAFTA Experiences, Global Challenges. Ashgate: Aldershot, 131-144.  

Spencer, R., J. Kirton and K. Richard Nossal. 1981. The International Joint Commission 
Seventy Years On. Toronto: University of Toronto, Centre for International Studies.  

Steinberg, R. 1997. "Trade-Environment Negotiations in the EU, NAFTA and WTO: 
Regional Trajectories of Rule Development". American Journal of International Law, 91: 
231-267.  

Von Moltke, K. 2002, "Investment and the Environment: Multilateral and North 
American Experience", in J. Kirton and V. Maclaren (eds.). Linking Trade, Environment 
and Social Cohesion: NAFTA Experiences, Global Challenges. Ashgate: Aldershot, 145-
150.  

Weintraub, S. 1994. "Current State of U.S.-Canada Economic Relations". American 
Review of Canadian Studies, 24: 473-488.  

_______. 1997. NAFTA at Three: A Progress Report. Washington DC: Center for 
Strategic and International Studies. 

  

 


	NAFTA's Trade-Environment Regime and Its Commission for Environmental Cooperation: Contributions and Challenges Ten Years On* 
	Embedded Ecologism in Canadian Foreign Policy 
	Environmental Regulatory Protection and the NAFTA  Trade-Environment Regime 
	NAFTA Chapter 11 
	NAAEC Article 14-15 
	The Article 13 Secretariat's Roving Spotlight 
	Conclusion:  Constructing NAFTA for the Next Generation 
	Endnotes 
	References 

